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Abstract:  This article aims to find out whether the right to buyback under a murabahah akad with the ba'i al-wafa' system is contrary to maqashid al-shariah or not. Murabahah akad with the ba'i al-wafa' system is a new type of contract resulting from modification. For this akad to be used optimally, it must contain benefits for the community, namely by referring to the maqashid al-shariah. This study uses normative legal research with a statute legal approach and a conceptual approach. This study resulted in the findings that the right to buyback in a murabahah akad with the ba'i al-wafa' system does not contrary with maqashid syariah, because it provides benefits, profits, pleasure, benefit, and happiness for the parties (seller and buyer). Murabahah akad with the ba'i al-wafa' system it also has fulfilled 5 (five) main elements of realizing benefit, namely: maintaining religion, because it can keep humans from riba; nourish the soul, because sellers who get funds quickly and buyers who make a profit can use them to sustain their lives; maintaining the reason, because the seller uses his mind to sell his goods to the buyer to get funds to meet his needs, and the buyer uses his mind in seeking lawful sustenance (earning a profit) through the use of this akad; maintaining offspring, because will provide blessings and benefits for children, grandchildren, and their offspring; aintaining property, because someone who has more assets (buyer) can use his wealth to help other people who need funds.
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INTRODUCTION 

The right to buyback is one of the types of buying and selling regulated in the Burgerlijk Wetboek (hereinafter abbreviated as BW). Buy and sell with the right to buyback is a borrowing and borrowing transaction of money in the form of buying and selling on the condition that the seller must buyback the goods if he already has the money. 
 According to BW, the right to repurchase is the power to buyback goods that have been sold as a promise. The seller is given the right to take back the goods he sells at the initial purchase price accompanied by a replacement in Article 1532 BW. 
 The replacement is in the form of purchase and delivery costs as well as repair or maintenance of goods. 


Another definition of sale and purchase with the right to repurchase is a debt agreement or loan agreement with collateral. 
 This means that buying and selling with the right to repurchase is the same as accounts payable with collateral, namely the provision of loans with guarantees and the payment exceeds the cost of the first payment. 
 Based on the understanding of buying and selling with the right to buyback, it can be understood that the sale and purchase agreement with the right to buyback in BW is a form of quasi buying and selling because in this case what happens is debts. Someone who needs funds agrees with the debtor and the creditor in the form of a sale and purchase agreement with the right to buyback, but the house sold remains in the control of the debtor (seller). 

Different from the explanation in the BW, the right to repurchase according to Islamic economic law known as ba'i al-wafa' is regulated in Article 112 paragraph (1) of the Supreme Court Regulation No. 2 of 2008 concerning Sharia Economy Law Compilation that ba'i  al-wafa' is explained as buying and selling subject to the right of redemption, in which the seller can return the money for the price of the goods sold and demand that the goods be returned. This provision is in line with Nasrun Haroen's opinion in Bahori Ahoen that ba'i al-wafa' is a sale and purchase carried out between two parties, accompanied by the condition that the goods sold can be buyback by the seller if the specified grace period has arrived. 

Another definition was also put forward by Sayyid Sabiq in Dewi Wulan Fasya that bai` al-wafa' occurs when a person in need sells an item with a promise. The promise states that if the payment has been fulfilled (paid back), the goods are returned. 
 At the fiqh level, ba'i al-wafa' is commonly used to refer to a sale and purchase akad (contract) in which the seller or owner of the goods, when making a transaction, agrees with the buyer that the goods being the object of sale and purchase is maintained (as a guarantee) until the goods are repurchased by the first seller within a specified period at the same price as the first purchase price. 
  Some of the definitions above indicate that buying and selling with the right to repurchase in the ba'i al-wafa' system is a sale and purchase containing the terms of repurchasing goods with a time agreed upon by the parties, for example, one year, so that when one year has expired, then the seller can buyback the goods that have been sold to the buyer, at the same price according to the first purchase price.

Based on the explanation above, there are problems with the right to buyback in the ba'i al-wafa' system, namely the requirement to buyback the goods sold by the first seller, where the purchase a carried out when the agreed period has arrived. Whereas buying and selling on conditions according to Islamic law is not allowed. This is as the hadith of the Prophet Muhammad SAW which means:

Amer bin Suaib from his father from his grandfather said Rasulullah SAW, said:

“It is not permissible to lend and to buy and to buy and to do not allow two conditions of sale, and it is not permissible to take advantage of what cannot be guaranteed and it is not permissible to sell what you do not have. (Narrated by Akhmad, Abu Daud, Tirmidhi, Nasa'i, and Ibn Majjah validated by Tirmidhi, ibn Khuzaimah, and al-Hakim and narrated by Abu Hanifah with the sentence "The Messenger of Allah forbade the sale on conditions").

Concerning the hadith above, Ibn Tamiyah even views that buying and selling with the ba'i al-wafa' system is not valid, because this sale and purchase look like a trust sale and purchase, the implementation of which is when the money is returned the goods are returned, and this is a sale and purchase. vanity either with the conditions stated at the time of the akad or through an agreement before the akad. 
  Another opinion was also expressed by Syafi'iyah Ulama who said that bai' al-wafa' is fasid
 because there is a condition that the seller says that the seller will buyback the goods he has sold if the repurchase money is there and paid. 
  The next problem is regarding the concept of ba'i al-wafa' as explained that the akad does not contain a profit (margin) because the first purchase price is the same as the second purchase price. Whereas in the reality of economic activity as it is today, there is no economic activity that is not aimed at making a profit.
Responding to some of the problems mentioned above, so that the application of the ba'i al-wafa' system is following sharia values ​​and can be applied using profit (margin), the authors combine the ba'i al-wafa' akad and the murabahah akad which is a akad (contract) buying and selling with a profit (margin), so that a mention is a murabahah akad with the ba'i al-wafa' system. In this regard, it is necessary to understand that although Islam also provides space for human beings to carry out any akad, as the fiqh rules say:

"You Know Your World's Affairs Better". (HR. Muslim))

The akad must be following the objectives of Islamic law by referring to the main elements of the realization of the benefit known as Maqashid Al-Shariah. This is necessary considering that the murabahah akad with the ba'i al-wafa' system is a new concept or modification of the akad which of course requires further analysis and study so that it can be applied optimally and following sharia values ​​that are beneficial to society both now and in the future.


Based on the explanation above, the author is interested in discussing the topic with the title "The Right to Buyback in Murabahah Akad with the Ba'i Al-Wafa' System Based on Maqashid Al-Shariah". The formulation of the problem that becomes a legal issue in the writing of this scientific paper is whether the right to buyback in a murabahah akad with the ba'i al-wafa' system does not conflict with maqashid al-shariah?


The formulation of the problem above will be discussed and solved using normative legal research methods or doctrinal legal research (doctrinal research), namely library-based research that aims to provide a systematic exposition of the rule of law governing certain legal fields, analyze the rule of law, and even predict the development of the rule.
 Based on this understanding, the implementation of this method uses to analyze and examine the rules or norms relating to the right to buyback the murabahah akad with the ba'i al-wafa' system. Concerning the approach used, there are 2 (two) namely: 1) statute legal approach which a used to examine the laws and regulations related to the legal content presented
, in this case, the rules or positive law in Indonesia that regulates buying and selling with repurchase rights, murabahah akad, and ba'i al-wafa'. 2) Conceptual approach is the approach used to find the views of legal scholars and doctrines that develop in the science of law, which in this case a used to describe the definition and mechanism of buying and selling with the right to buyback, murabahah, ba'i al-wafa', and maqhasid al-shariah.

DISCUSSION 

The murabahah akad with the ba'i al-wafa' system is a combination of 2 (two) akad, namely the murabahah and ba'i al-wafa' akad. Murabahahakad comes from the word “ribhu”, which means profit in this case, it an intended as the profit mentioned in the sale and purchase.
 Concerning the definition in terms, a murabahah akad is the sale and purchase of goods at a cost plus an agreed profit. In practice, murabahah is a type of sale and purchase with a profit (margin), meaning buying and selling goods at the first price plus an additional agreed profit price. 

Concerning the definition of ba'i al-wafa', linguistically, bai' means buying and selling, and al-wafa' means keeping promises, being loyal, and not breaking promises. 
 At the terminology level, bai' al-wafa' is a conditional sale and purchase in which the goods sold can be a buyback if the grace period arrives.
 According to Ibn Abidin in Ubaidillah, bai' al-wafa' is a akad (contract) in which a person who needs money sells goods to someone who has cash. The goods sold cannot be moved with an agreement that when the seller can return the price of the goods, the seller can ask for the goods back. 

There is no time limit on the repurchase of goods in the ba'i al-wafa' system, but according to the agreement. For example, one year, two years, and three years.
 Concerning the price of goods, according to the concept of ba'i al-wafa', the selling price in the first transaction is the same as the selling price in the second transaction.
  For example, if the selling price (initial) in the first transaction is agreed at IDR 1,000,000 (one million rupiahs) then the selling price or repurchase in the second transaction is IDR 1,000,000 (one million rupiahs). 
In connection with the explanation above, in practice, the ba'i al-wafa' system itself has been implemented in the community like a Baitul Mal wat tamwil (BMT), one of which was by BMT UGT Sidogiri at the Wonokerto Branch. The customer sells his motorcycle to BMT with an agreed price of 50% of the market price is 3,000,000 (Three Million Rupiah). The parties also agree that within 1 (one) year, the motorcycle can be buyback at the first purchase price plus a margin of 2.3%, which is 3,069,000 (Three Million Sixty Nine Thousand Rupiah). After the ownership of goods is switched to BMT, BMT then leases the vehicle to the customer (the seller) with payments in installments for 1 (one) year. After the installment is paid off, the customer can repurchase his motorbike at a price according to the agreement at the beginning of the akad.

Based on the example of the ba'i al-wafa' akad above, there is a problem that the akad is not following sharia values because it still contains conditions. The customer is required to repurchase the goods he sells at the agreed time. Another problem, the mention of the ba'i al-wafa' akad in the example is also inaccurate because there is a profit margin, even though in the ba'i al-wafa' there is no profit (margin). Related to this, to overcome these problems, the modification of the murabahah akad with the ba'i al-wafa' system is here to provide a new concept to prevent people from actions that are not following sharia values.

The mechanism of the murabahah akad with the ba'i al-wafa' system is the same as the ba'i al-wafa' akad, there is a right to buyback, but the difference lies in the promise to buyback and profit (margin). In practice, the parties negotiate the agreement on the description of the goods (object or description of the goods) and the price, then the results are agreed upon in a murabahah akad with the ba'i al-wafa' system in which there is a murabahah akad. There are 2 (two) transactions, namely buying and selling transactions. ordinary, and murabahah akad transactions with the ba'i al-wafa' system. In the first transaction (ordinary sale and purchase), the seller sells the goods to the buyer at a price according to the agreement and purchased in cash. In the second transaction, the buyer agrees to sell the goods to the original seller at the selling price plus profit (margin) and the time of repurchase according to a mutual agreement with cash payments in installments. In the process of this 2nd sale and purchase transaction, the seller gives an advance (arbun) to the buyer as a "sign of completion" for the repurchase of the goods by the original seller. So that the repurchase promise has been fulfilled and all that remains is to pay it off. 

Based on the mechanism above, it can be seen that the right to buyback in a murabahah akad with the ba'i al-wafa' system is not a condition but a promise. According to the author, these two contexts are different because the word "promise" indicates that the seller has buyback the goods in the second transaction so that it remains to be paid off. In the word condition, the repurchase of goods has not yet occurred and been carried out within the agreed period. The right to buyback in a murabahah akad with the ba'i al-wafa' system also contains an element of profit (margin) because it contains a murabahah akad, thus keeping people away from activities that contain elements of riba.
The public does not need to worry about using the right to buyback in a murabahah akad with the ba'i al-wafa' system because there are no requirements, the community can also take advantage (margin). However, the right to buyback in a murabahah akad with the ba'i al-wafa' system is a new concept or modification of the akad, it is necessary to pay attention to the benefits and benefits for the community so that later it can be applied optimally, using the Maqashid Al-Shari'ah. Maqashid al-shari'ah consists of two words, maqashid and shari'ah. 

The word maqashid is the plural form of maqshad which means purpose. The shari'ah is an Arabic vocabulary that means the road to a water source.
 It is interpreted as a source of springs because water is a source of life for humans, animals, and plants to sharia (Islam) becomes a source of life for humans.
 Based on this understanding, then maqashid al-shari'ah has the meaning, namely the goals set by the shari'ah for the benefit of humans, or the goals to be achieved from a legal determination.

In connection with the explanation above, maqashid al-shariah is a way of determining a provision that has no rules and becomes the main reference and support for the benefit of the people, especially in muamalah activities. in the murabahah akad with the ba'i al-wafa' system, it must contain 5 (five) main elements of the objectives of Islamic law, namely preserving religion, preserving reason, preserving life, maintain offspring and preserve traits. 
The first element is Maintaining Religion. Religion is human nature and a need as a guide for human life. In Islam, there are components of aqidah as a guide to the life of Muslims and morality as an attitude of life for Muslims, so they need to be maintained and guarded, such as establishing prayers, issuing zakat, fasting, and performing the pilgrimage.
  Referring to this explanation, if it is related to the right to buyback in the murabahah akad with the ba'i al-wafa' system, this akad fulfills the element of religious maintenance, because it can keep humans away from riba which is prohibited by sharia. Likewise, the benefits obtained by the buyer will make the buyer able to pay zakat and even perform the pilgrimage. Likewise, sellers who need money, for example, to meet basic needs, school fees, etc., are no longer worried and can even buyback the goods at the agreed time. This will increase the seller's gratitude, faith, and devotion to Allah SWT. In this regard, if the proceeds from the sale of goods are used to develop a business, when given sustenance by Allah SWT, the seller will be able to give alms or pay zakat.

The second element is Maintaining the Soul. Islamic law exists to maintain human rights, namely the right to live and defend one's life. In this regard, to maintain the safety of the human soul, Allah SWT forbids committing suicide or murder and protects various means used by humans for the benefit of their lives. 
 Referring to this explanation, the right to buyback in a murabahah akad with the ba'i al-wafa' system benefits for the buyer, namely being able to obtain funds easily and quickly to meet their needs, especially needs in terms of food or housing. Likewise, with sellers, the profits obtained can also be used to meet their daily needs, and they can continue to live their lives without worrying about starvation. Based on this explanation, the soul, the right to life of humans, especially the parties (sellers and buyers), will continue to be maintained and preserved.
The third element, Maintaining Reason. The maintenance of reason is very important because by using the mind, humans can think about Allah SWT, the universe, and themselves and can develop science and technology. The use of reason must be direct at something beneficial to the interests of human life, through the prohibition of drinking intoxicating drinks (khamr) and imposing penalties on people who commit acts that can damage human reason.
 Referring to this explanation, the use of the right to buyback in a murabahah akad with the ba'i al-wafa' system is the implementation of the maintenance of human reason. This is exemplified by sellers who use their minds to sell their goods to buyers to get funds to meet their needs, not in illegal ways such as stealing, robbing, and other things that cause harm (damage). Likewise, buyers who use and utilize their minds in seeking lawful sustenance (profit) through the use of murabahah akad with this ba'i al-wafa' system. Based on this explanation, it can be understood that by using the right to buyback in a murabahah akad with the ba'i al-wafa' system, the human mind will be maintained and preserved.
The fourth element, Maintaining Offspring. Everyone should stay away from actions that are prohibited by Islamic law, especially those that will have an impact on offspring. 
 One way to maintain offspring is to use the right to buyback in a murabahah akad with the ba'i al-wafa' system. The funds obtained by the seller and the profits obtained by the buyer to be used to meet the needs of his life and his family, school fees for children, or business capital (including profits from business) are lawful money and provide benefits for children, grandchildren, and their descendants. This shows that the benefit of humans, especially the parties who make the akad and their offspring is maintained.

The fifth element, Maintaining Property. In Islamic teachings, the property is a gift from God to humans, so that they can maintain life and carry on their life by obtaining property legally and legally and maintaining these assets.
 Based on this, Islamic law obliges to seek sustenance through various muamalah, exchanges, trade, and business cooperation. Regarding the maintenance of property, Islam prohibits theft, fraud, betrayal, destroying other people's property, or actions that contain riba. To overcome this, one way that can be done as a form of property maintenance is by using the right to buyback in a murabahah akad with the ba'i al-wafa' system. Someone who has more assets can use the akad to help other people in need, namely by buying goods from other parties who need funds, where the goods within a certain period according to the agreement of the parties will be buyback by the seller. In this regard, the property of the buyer will be blessed and preserved. Likewise, people who need funds (sellers) can sell their goods to those who have more assets, and if within the agreed time the seller already has funds, the seller can use his right to buyback the goods he sells. This shows that the seller's property is also useful and is well maintained.

Based on the explanation above, the right to buyback in a murabahah akad with the ba'i al-wafa' system according to maqashid al-shariah because it provides benefits, profits, pleasure, benefit, and happiness for the parties (seller and buyer). The seller is helped or helped by the buyer because he gets money or funds easily and quickly that the seller can also immediately fulfill his needs, including buyers who also benefit (margin). Based on this, the murabahah akad with the ba'i al-wafa' system can be applied for everyone, or state financial institutions, such as Islamic banking, or other institutions, because implementing this akad optimally will provide benefits to humans.

CONCLUSION 
Based on the discussion as described above, the author concludes that the right to buyback in a murabahah akad with the ba'i al-wafa' system does not contrary with maqashid al-shariah, because it has fulfilled 5 (five) main elements of realizing benefit, namely: 1) Maintaining religion, because it can keep humans from riba increase gratitude, faith, and devotion to Allah SWT. 2) Nourish the soul, because sellers who get funds quickly and buyers who make a profit can use them to sustain their lives. 3) Maintaining the reason, because the seller uses his mind to sell his goods to the buyer to get funds to meet his needs, and the buyer uses his mind in seeking lawful sustenance (earning a profit) through the use of this akad. 4) Maintaining offspring, because the funds obtained by the seller and the profits obtained by the buyer are lawful money and will provide blessings and benefits for children, grandchildren, and their offspring. 5) Maintaining property, because someone who has more assets (buyer) can use his wealth to help other people who need funds, while sellers can use their goods (property) to get funds to meet their needs.
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